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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 440.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

NORTHERN PACIFIC RAILROAD COMPANY
et al.,

Defendants.

Order Extending Time to Docket Cause.

For good cause shown it is now ordered that the

time within which the transcript on appeal in the

above-entitled case may be filed in this court be, and

the same is hereby, extended to and including the

first day of March, 1907.

Dated Tacoma, Wn., January 25, 1907.

C. H. HANFORD,

Judge.

[Endorsed] : No. 440. In the Circuit Court of the

United States for the Western District of Washing-

ton. United States of America vs. Northern Paci-

fic Railway Co. et al. Order Extending Time.

Filed U. S. Circuit Court, Western District of Wash-

ington, Jan. 28, 1907. A. Reeves Ayres, Clerk.

Saml. D. Bridges, Deputy.
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No. 1448. United States Circuit Court of Ap-

peals for the Ninth Circuit. Order Extending Time

to Docket Cause. Filed Mar. 29, 1907. F. D.

Monckton, Clerk.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 440.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

NORTHERN PACIFIC RAILROAD COMPANY
et al.,

Defendants.

Order Extending Time to Docket Cause.

For good cause shown, it is now ordered that the

time within which the transcript on appeal in the

above-entitled case may be filed in this court be, and

the same is hereby, extended to and including the

first day of April, A. D. 1907.

Dated Tacoma, February 26, 1907.

C. H. HANFORD,
Judge.

[Endorsed] : No. 440. In the Circuit Court of the

United States for the Western District of Washing-

ton. United States of America vs. Northern Pa-
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cific Railroad Co. Order Extending Time. Filed

U. S. Circuit Court, Western District of Washing-
ton, Feb. 26, 1907. A. Reeves Ayres, Clerk. Saml.

D. Bridges, Deputy.

No. 1448. United States Circuit Court of Appeals

for the Ninth Circuit. Order Extending Time to

Docket Cause. Filed Mar. 29, 1907. F. D. Monck-

ton. Clerk.

In the Circuit Court of the United States for the

Western District of Washington, Western Divi-

sion.

No. 440.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

NORTHERN PACIFIC RAILROAD COMPANY,

EDWIN H. McHENRY, FRANK BIGELOW
and ANDREW F. BURLEIGH, as Receivers of

Said Company, GEORGE CAPON et al..

Defendants.

Order Subsituting Ry. Co. as Defendant in Place

of Receivers, Dismissing Action as Against Re-

ceivers, etc.

This cause coming on to be heard on the motion of

the Northern Pacific Railway Company, by F. M.

Dudley, and Crowley & Grosscup, its attorneys, for
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an order substituting the said Northern Pacific Rail-

way Company as defendant herein in the place and

stead of Edwin McHenry, Frank Bigelow and An-

drew F. Burleigh, as receivers of the Northern Pacif-

ic Railroad Company, with the reservation that a

clause be inserted in said order limiting the liabil-

ity of said Northern Pacific Railway Company, so

substituted, to such legal liability as would or could

attach to the said receivers upon the trial and deter-

mination of this cause and to no greater extent than

it is liable under the decree of foreclosure and the

order confirminsr the same, pursuant to the order and

decree of foreclosure and sale in the case of Farmers'

Loan and Trust Company v. Northern Pacific Rail-

road Company, being cause No. 337 in the Circuit

Court of the United States for the District of Wash-

ineton. Northern Division, and it appearing to the

Court that the said Northern Pacific Railway Com-

pany has purchased all the property, assets and fran-

chises of said Northern Pacific Railroad Company

and has succeeded to all claims and demands of said

Northern Pacific Railroad Company, of whatsover

kind or nature, and to the management and operation

of said property, and that the said Edwin H. Mc-

Henry, Frank Bigelow and Andrew F. Burleigh have

heretofore been discharged as receivers of said

Northern Pacific Railroad Company, it is now
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Ordered and directed that the said Northern Pa-

cific Railway Company be, and the same is hereby,

substituted as a party defendant in this cause in the

place and stead of said Edwin McHenry, Frank Bige-

low and Andrew F. Burleigh as receivers of said

Northern Pacific Railroad Company, and this action

is hereby dismissed as against the said receivers and

they are hereby released and relieved from any and

all liability in connection therewith.

It is further ordered that by this substitution the

Northern Pacific Railway Company shall not be

deemed, nor shall it be held liable in any other way,

nor to any greater extent than the said Edwin H.

McHenry, Frank Bigelow and Andrew F. Burleigh

as such receivers would or could be held liable as such

receivers, or by virtue of.the decree of foreclosure in

said cause in which the said Andrew F. Burleigh was

appointed as receiver of said Northern Pacific Rail-

road Company, being consolidated cause No. 377 in

the Circuit Court of the United States for the Dis-

trict of Washington, Northern Division, or by the

order confirming the sale, or sales, made under said

decree of foreclosure; it being the intention by this

order to make the Northern Pacific Railway Com-

pany a party defendant in lieu and instead of the said

Edwin H. McHenry, Frank Bigelow and Andrew F.

Burleigh as receivers of said Northern Pacific Rail-

road Company.
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Dated at Chambers, this 2d day of December, 1896.

C. H. HANFORD,
Judge.

[Endorsed] : Filed in U. S. Circuit Court. Dec.

2, 1896. A. Reeves Ayres, Clerk. By Saml. D.

Bridges, Deputy.

In the United States Circuit Court for the District of

Washington, Western Division.

No. 440.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

THE NORTHERN PACIFIC RAILWAY COM-
PANY, FRANK BIGELOW, EDWARD Mc-

HENRY, and ANDREW F. BURLEIGH, as

Receivers of said Company, and THE NORTH-
ERN PACIFIC RAILWAY COMPANY,

Defendants.

Amended Complaint.

To the Honorable, the Judges of the Circuit Court of

the United States of America for the District of

Washington, in Chancery sitting:

Your orators, the United States of America, come,

and by leave of Court first had and obtained, file this

their amended bill of complaint, against the said de-

fendants, and thereupon your orators complain and

respectfully show unto your Honors

:
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I.

That on and prior to the dates hereinafter men-

tioned, your orators were, ever since have been, and

still are the owners of the following described lands,

that is to say

:

The W.i/s of the S. W.14 of section 33, in township

17 north, of range 2 west W. M., the N.i/s of the SE.14

of section 25 in township 19 north of range 3 west W.
M., the NE. 14 of the SW. 14 and the N. 1/0 of the

SE. % of section 19 in township 16 north of range 2

west, W. M., the S. 1/2 of the SW. 14 and lot 9 of sec-

tion 29 in township 19 north of range 1 west W. M.,

the south 1/2 of the NE. % and the N. 1/2 of the SE.14

of section 13 in township 17 north of range 1 east W.

M., the NW. 14 of the NW. 1/4 of section 25 in town-

ship 19 north of range 4 west W. M.

II.

And your orators further show unto your Honors

that the defendant, the Northern Pacific Railroad

Company, is a corporation duly organized, incorpor-

ated and existing under and by virtue of an act of

Congress approved on the 2d day of July, 1864, en-

titled, '* An act granting lands to aid in the construc-

tion of a railroad and telegraph line from Lake Su-

perior to Puget Sound, on the Pacific Coast by the

northern route."

III.

And your orators further show that in a certain
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suit and proceeding, begun in the Circuit Court of the

United States, for the Eastern District of Wisconsin,

wherein the Farmers' Loan and Trust Company of

New York, a corporation organized pursuant to the

laws of New York, and then and there and now exist-

ing, was the plaintiff, and the Northern Pacific Rail-

road Company and others were defendants, in which

said suit and proceedings the said Circuit Court, then

and there having full and competent power and juris-

diction in the premises, the defendants, Frank Big-

elow and Edward H. McHenry, were, by said court,

appointed receivers of the Northern Pacific Railroad

Company ; and that afterwards, in a subsequent pro-

ceeding in the same cause, had in the Circuit Court

of the United States for the District of Washington,

in which said proceeding the said Circuit Court for

said District of Washington, had full power and

jurisdiction so to do, the defendant, Andrew F. Bur-

leigh, was, by said Court, appointed a receiver of the

Northern Pacific Railroad Company.

And your orators further show that after the ap-

pointment of said several receivers of said company,

as aforesaid, the said receivers and each of them, sev-

erally, duly qualified and entered upon the discharge

of their duties as such, by taking into their custody,

and under their control, among other things, the

railroad line and all of the property, real and personal

and mixed, of every description, belonging to, or in
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which said railroad company had any interest what-

ever, and that said receivers now hold, possess, con-

trol and occupy said property, and every part thereof,

in the administration of their said trust, as said re-

ceivers, and are therefore made defendants herein.

IV.

And your orators further show unto your Honors

that in and by the terms of said act of Congress

creating and incorporating said railroad company,

said company, its successors and assigns, was

granted the right of way through the public lands

of the United States, for the construction of a

railroad and telegraph line, with the authority

to take from the public lands adjacent to said

right of way, material, to aid in the construction of

said railroad and telegraph line, and said company,

its successors and assigns, was also granted by the

terms of said act, for the purpose of aiding in the

construction of said railroad and telegraph line to

the Pacific Coast, and to secure the safe and speedy

transportation of the mails, troops, munitions of war

and public stores over the route of said line of rail-

road, every alternate section of public land, not min-

eral, designated by odd numbers, to the amount of

twenty sections per mile, on each side of said railroad

line, as said company might adopt through the terri-

tories of the United States, and ten alternate sections

of land per mile on each side of said railroad when-
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ever it should pass through any state and whenever,

on the line of said railroad, the United States should

have full title, not reserved, sold, granted or other-

wise appropriated, and free from pre-emption, or

other claims or rights, at the time the line of said rail-

road should be definitely fixed, and a plat or map of

said line, so definitel}^ fixed and located, be filed in the

office of the Commissioner of the General Land Office

of the United States, and that, if prior to the filing as

aforesaid of the said plat or map of definite location

of the line of said railroad, any of said sections or

parts of sections should have been granted, sold, re-

served, occupied by homestead settlers, or pre-empted

or otherwise disposed of, other lands should be se-

lected by said company in lieu of said sections, or

parts of sections so granted, sold, reserved, occupied

by homestead settlers, or pre-empted or otherwise dis-

pensed of, under the direction of the Secretary of the

Interior, the alternate sections designated by odd

numbers, and not more than ten miles beyond the

limits of said alternate sections, within the limits of

said primary grant.

And your orators state that hy the terms of said Act

of Congress, there were expressly excepted from the

grant of lands therein made to said company, all

lands within the exterior limits of said grant, on both

sides of the line of railroad, which should be so

marked upon said map of definite location, which had,
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at the time of the approval of said act, or at the
time of the filing of said plat or map of definite loca-
tion, in the office of said Commissioner of the General
Land Office, been reserved, or appropriated for any

purpose, or which had been filed upon under the

pre-emption or homestead laws of the United States,

or to which there had attached any other claims or

rights inconsistent with the said grant to said com-
pany.

V.

And your orators further show to your Honors,

that afterwards, the Congress of the United States,

by a joint resolution entitled "Joint resolution grant-

ing right of way for the construction of a railroad

from a paint at or near Portland, Oregon, to a point

west of the Cascade Mountains in Washington Terri-

tory," approved on the 10th day of April, 1869, au-

thorized the said Northern Pacific Railroad Company

to extend its branch line from a point at or near Port-

land, Oregon, to some suitable point on Puget Sound,

to be determined by said company, and there, to con-

nect with the main line of said railroad west of the

Cascade Mountains, in Washington Territory.

That the right to so extend its said branch road, was

by said joint resolution, made subject to all the condi-

tions, limitations and provisions of said act of July

2, 1864.
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VI.

That your orators further show, that afterwards,

on the 31st day of May, 1870, the Congress by a joint

resolution, entitled "A resolution authorizing the

Northern Pacific Railroad Company to issue its

bonds for the construction of its road and to secure

the same by mortgage, and for other purposes" au-

thorized and empowered said company, among other

things, to locate and construct, under the provisions

and with the privileges, grants and duties provided

for, in the said act of July 2, 1864, the main line of its

said road, to some point on Puget Sound by way of

the valley of the Columbia River, together with the

right to locate and construct its branch line from

same convenient point on the main line of said road

across the Cascade Mountains to Puget Sound.

That by the terms of said resolution the said com-

pany was granted each alternate section of public

lands designated by odd numbers, on both sides of

said railroad thus authorized to be constructed by

the way of the vallej^ of the Columba River to Puget

Sound, to the amount of twenty sections per mile

;

but your orators state that there were excepted out

of and exempted from the operation of said grant by

the express terms of said resolution of May 31, 1870,

and by the express terms of said act of July 2, 1864

(the priviliges, grants, provisions, duties and limita-

tions of said act being, by the terms of said resolution,
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of Msij 31, 1870, made a part of said resolution), all

lands which had been reserved, sold, granted or other-

wise appropriated, or occupied by homestead settlers,

or pre-empted, or in any other manner disposed of at

the date of the approval of said act, or at the time of

the filing of said map of definite location, in the office

of the Commissioner of the General Land Office, pur-

suant to said act, and at the date of the approval of

said resolution of May 31, 1870, or at the time of the

filing of the said map of definite location in the office

of the Commissioner of the General Land Office, pur-

suant to said resolution. And your orators state that

no officer or agent of the Government of the United

States had any power or authority to certify or con-

vey to said railroad company by patent or otherwise,

any of the lands so excepted and exempted.

VII.

And your orators further show unto your Honors,

that prior to the date of the approval of said act of

July 2, 1864, all of the above-described lands had been

regularly occupied and entered by duly qualified en-

trymen, who were citizens of the United States, over

twenty-one years of age, or who, being over said age,

had declared their intention to become citizens of the

United States as homestead settlers, under the laws of

the United States, and their said entrieshad been duly

presented to, accepted and filed by, the officers of the

Land Office of the United States at Olympia, Wash-
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ington, the said officers of said Land Office then and

there having jurisdiction to accept and allow and file

said entries, by reason of the fact that all of the said

lands were then situate within the land district over

which the said officers then had and exercised ju-

risdiction, and all of said entries were then of record

in said office, having been duly entered by said officers

upon the plats and books of said land office, and the

said entries remained of record in said land office

until long after the approval of said act, and said last-

mentioned resolution. That the said S. I/2 of the

S. W.i4and said lot 9 of section 29, township 18 north

of range 1 west W. M., was at said time, embraced in

Homestead Entry No. 381 and said homestead entry

was entered, filed and accepted and recorded as afore-

said, on the 24th day of October, 1863, and remained

of record in said land office, and was a valid and sub-

sisting entry and appropriation of said last described

land, until long after the removal of said act and said

resolution and the filing of said maps of definite loca-

tion.

That the said NE.14 of the SW.% and said N.1/2

of the SE.i^ of section 19 of township 16, north of

range 2 west W. M., was at said time, embraced in

Homestead Entry No. 142, and said homestead entry

was entered, filed, accepted and recorded as afore-

said on the 17th day of June, 1863, and remained of

record in said Land Office, and was a valid and sub-
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sisting entry and appropriation of said last-described

lands, until long after the approval of said act and

said resolution.

That said W.i/s of the SW.i/4 of section 33, in

township 17 north of range 2 west W. M., was at

said time embraced in Homestead Entry No. 384, and

said Homestead Entry was entered, filed, accepted

and recorded, as aforesaid, on the 3d day of Novem-

ber, 1863, and remained of record in said Land Office

and was a valid and subsisting entry and appropria-

tion of said last-described land, until long after the

approval of said act and said resolution.

That the said N.i/s of the SE.14 of section 25 in

township 19 north of range 3 west W. M., was at

said time embraced in Homestead Entry No. 293

and said Homestead Entry was entered, filed, ac-

cepted and recorded, as aforesaid, on the 9th day

of July, 1863, and remained of record in said Land

Office, and was a valid and subsisting entry and ap-

priation of said last-described land, until long after

the approval of said act and said resolution.

That the said NW.% of the NW.14 of section 25

in township 19 north of range 4 west W. M., was at

said time embraced in Homestead Entry No. 57,

and said Homestead Entry was entered, filed, ac-

cepted and recorded, as aforesaid, on the 20th day

of M8iy,1893, and remained of record in said Land

Office, and was a valid and subsisting entry and ap-
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propriation of said last-described lands, until long

after the approval of said act and said resolution.

That the S.1/2 of the NE.% and the N.i/s of the

SE.i/4 of section 13 in township 17 north of range 1

east W. M., was at said time embraced in Homestead

Entry No. 196, and said homestead entry was entered,

filed, accepted and recorded as aforesaid on the 25th

day of July, 1863, and remained of record in said

Land Office and was a valid and subsisting entry and

appropriation of said last-described lands, until long

after the approval of said act and said resolution.

vin.

And your orators further show unto your Honors,

that notwithstanding the fact that all of the above-

described lands had been excepted, reserved and

exempted from the said grant of lands to said com-

pany, and notwithstanding the fact that the officers

of the Interior Department of the United States

were deprived of and possessed no lawful right,

power or authority or jurisdiction to convey the said

lands or any part thereof to said company; yet so

it is, that the said officers of the said Interior De-

partment, being ignorant of the fact that said lands

had been appropriated, reserved, excepted and ex-

empted from the operation of said grant, as afore-

said, and believing that said lands were at the date

of said approval of said act, and said last-mentioned

resolution, free from all rights and claims of any
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kind or nature, and that the same was subject to,

and passed to said company by said grant, and being
mistaken and misinformed of the truth concerning

the condition of said lands, and ignorant of the

facts shown by the records of said Land Office, as

aforesaid, and being then requested and importuned

by said company so to do, did, by mistake and in-

advertence, erroneously issue and deliver to said

company on the 8th day of April, 1880, a patent, in

due form of law, properly executed, conveying to

said company the legal title to said S.1/2 of the NE.14.

and the N.i/g of the SE.i^ of section 13 in township

17 north of range 1 east of the Willamette Meridian,

and said W.V2 of SW.14 of section 33 in township

17 north of range 2 west W. M., and said N.i/^ of the

SE.l/4 of section 25 in township 19 north of range 3

west W. M., and said NE.i^ of the SW.i^ and the

N.i/2 of the SE.14 of section 19 in township 16 north

of range 2 west W. M., and said S.1/2 of the SW.i/4

and lot 9 of section 29 in township 19 north of range

1 west of said meridian.

And that the said officers of said Interior Depart-

ment being so ignorant and uninfonned as to the

true condition of the same, upon the records of said

Land Office, and that the same had been and was

then so reserved, appropriated and excepted and

exempted from said grant, and being so requested

and importuned as aforesaid, did also by mistake
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and inadvertence erroneously issue and deliver to

said company on the 8th day of April, 1880, a patent,

in due form of law, properly executed, conveying

to said company, the legal right and title to the said

NW.1/4 of the NW.i/4 of section 25 in township 19

north of range 4 west of said Willamette Meridian.

IX.

And your orators further show unto your Honors

that they are informed and believe and so charge

that the said Northern Pacific Railroad Company,

wrongfully claiming title and pretending to have the

right so to do, did, on divers days, sell a part of the

aforesaid lands and make, execute and deliver to

divers persons, divers deeds, purporting to convey

to the said persons, severally, all of the above-de-

scribed lands, so sold, in separate tracts, and that the

grantees of said Company afterwards executed and

delivered divers other deeds to divers other persons,

purporting to convey said lands to said last-men-

tioned persons, and that divers and various deeds,

made by persons claiming title to said lands, by and

through said company, have been made and deliv-

ered to divers other persons.

And your orators further show unto your Honors

that by the provisions of the Act of Congress, en-

titled ''An act to provide for the adjustment of land
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grants made by Congress to aid in the construction

of railroads and for the forfeiture of unearned lands,

and for other purposes," approved on the 3d day

of March, 1887, the Secretary of the Interior was

authorized and directed to inunediately adjust, in

accordance with the decisions of the Supreme Court,

each of the railroad land grants made by Congress

to aid in the construction of railroads, and which

were theretofore unadjusted.

And it was further provided therein, that if it

should appear, upon the completion of said adjust-

ments respectively, or sooner that lands had been

from any cause theretofore erroneously certified or

patented by the United States for the benefit or

use of any company claiming by, through or under

a grant from the United States to aid in the construc-

tion of a railroad, it should be the duty of the Sec-

retary to thereupon demand from such company a

fail to so reconvey such lands to the United States

of all such lands, whether within granted or indem-

nity limits; and if such company should neglect or

fail to so recover such lands to the United States

within ninety days after the said demand, it should

be the duty of the Attorney General to commence

and prosecute the necessary proceedings to cancel

all patents, certifications or other evidence of title

theretofore issued for such lands and to restore the

title thereof to the United States.
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And it was further provided in said act, that as

to all lands which had been so erroneously certified

or patented and which had been sold by the pat-

entee company, the Secretary of the Interior, on be-

half of the United States, should demand payment

from the company which had so disposed of said

lands, of an amount equal to the Government price

of similar lands, and that in case of the neglect or

refusal of such company to make such pajonent, the

Attorney General should cause suit to be brought for

said amount.

Your orators say that, pursuant to said Act of

Congress, and under and by virtue of the authority

thereof, the Secretary of the Interior proceeded to,

and did adjust the said land grant to said Northern

Pacific Railroad Company, and that upon said ad-

justment it then appeared that all of the above-de-

scribed land had been erroneously patented to said

company, as aforesaid, and that thereuiDon the said

Secretary of the Interior on the 18th day of June,

1895, did demand in writing of the said Northern Pa-

cific Railroad Company, and the said receivers of

the said company, a relinquishment and reconvey-

ance to the United States, of all of the above-de-

scribed land, so erroneously patented to said com-

pany, as aforesaid, said relinquislunent and recon-

veyance to be made within ninety days after said

demand, but your orators say that said company



The Northern Pacific Railroad Cornpany et al. 21

and said receivers have refused and still do refuse

to comply with the said demand, so made by said

secretary; and the said company and said receivers

have refused and still refuse to relinquish or recon-

vey said lands, or any part thereof, to the United

States as they were and are in duty bound to do.

XI.

And your orators further" show upon information

and belief that the said railroad company has re-

ceived from the said several purchasers of said lands,

as the consideration for the conveyance from said

company to said purchasers, a large sum of money,

and your orators say that the said railroad com-

pany is liable and ought, in equity and good con-

science to pay to your orators for and on account of

the moneys so received by said company, from the

sales of said lands, the value of said lands, together

with all legal interest thereon from the several dates

of said sales; and your orators state that the said

lands were and are worth more than the sum of ten

($10) dollars per acre.

XII.

And your orators further show that, under and

by virtue of an order of sale by said Circuit Court

in the said cause, on the day of ,
18

,

all of the interest of the said Northern Pacific Rail-

road Company in and to the above-described lands,



22 The United States of America vs.

were sold to the Northern Pacific Railway Com-

pany, which last-mentioned company your orators

are informed and believe is a corporation duly or-

ganized and existing under the laws of the State of

Wisconsin, and your orators state that the last-men-

tioned railway company now claims to own all of

the right, title and interest which was formerly

claimed or owned, in all of the above-named lands,

by the said Northern Pacific Railroad Company,

and that said Northern Pacific Railway Company, at

the time of the said purchase and sale, had full no-

tice of the rights and claims of your orators in and

to the said lands.

XIII.

And your orators say that the said patents and

the said several deeds, aforesaid, cast, and there now

exists, by reason thereof, a cloud upon the title of

your orators to said lands and every part thereof,

which has interfered and still does interfere with

the free use, enjoyment and disposition of said lands,

and every part thereof, under the laws providing for

the disposition of the public lands, and said cloud,

so caused as aforesaid, has greatly injured and de-

preciated the value of said lands and every part

thereof.

XIV.

And your orators further show that notwithstand-

that all of the above-described lands were exempted
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from the operation of said grant and were illegally

and erroneously patented to said railroad company,

as aforesaid, the said defendants now claim and pre-

tend that they were entitled to all of said lands,

upon a proper construction of said grant, but your

orators state that the said lands did not pass to

said Northern Pacific Railroad Company, under said

grant, as a proper construction of said grant will

show.

XV.

And your orators futrher show that notwithstand-

ing that said lands were erroneously and illegally

patented to said Northern Pacific Railroad Com-

pany, your orators are informed and believe that the

said defendants now claim and pretend that the said

lands should not be reconveyed to your orators nor

their value paid to your orators because the said

Northern Pacific Railroad Company clauns that it

was entitled to other lands as indemnity for said

lands, and that said other lands were available to

said Northern Pacific Railroad Company at the time

these lands were patented to it, but that said other

lands have since been disposed of; and your orators

further show, upon information and belief, that the

said defendants claim and pretend that the said

Northern Pacific Railroad Company did not receive

with these lands as much land as by a proper con-

struction of the said grants it was entitled to; and
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your orators state that they are informed and be-

lieve that the said defendants are still seeking pat-

ents for other lands under these grants, but your

orators state that a proper construction of said

grants to said Northern Pacific Railroad Company
will show that the said Northern Pacific Railroad

Company was not entitled to said lands or any of

them and that the said Northern Pacific Railroad

Company has received all of the lands that it was en-

titled to under the said grants, and that neither the

said Northern Pacific Railroad Company nor the

Northern Pacific Railway Company, nor any person

claiming under them or either of them, is entitled to

any other or further patents for lands under said

grants or either of them; and your orators pray for

a proper construction of the rights of the parties,

under said grants and all proceedings had thereun-

der, and under said Act of Congress to adjust said

land grants, and that in the final decree herein the

rights of your orators and the said defendants be de-

fined and settled.

XVI.

To the end, therefore, that the said defendants

and each of them may, if they can, show that your

orators should not have the relief prayed therein,

and may, according to the best and utmost of their

knowledge, remembrance, information and belief,

full, true, direct and perfect answer make to such
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of the several interrogatories hereinafter numbered
and set forth, as by the note hereafter written, they

are required to answer, that is to say:

First: Whether any of the lands described above

have been sold by the Northern Pacific Railroad

Company or by said receivers or by said Northern

Pacific Railway Company; and if so state how they

were so sold, to whom, at what time or times and for

what consideration.

XVII.

Forasmuch, therefore, as your orators are without

adequate remedy in the premises except in a court

of equity, where such matters are properly reliev-

able, and to the end that the said Northern Pacific

Railroad Company and said Frank Bigelow, Edward

McHenry and Andrew F. Burleigh, as receivers of

said Northern Pacific Railroad Company, and the

said Northern Pacific Railway Company, and each

of them, may be required, according to the best and

utmost of their knowledge, remembrance, informa-

tion and belief, respectively, to make full, true, di-

rect and perfect answer to all and singular the mat-

ters and things hereinbefore set forth and alleged,

as fully and particularly as if the same were here

repeated and the said defendants and each of them

distinctly and further interrogated thereto, but not

upon oath or affirmation, the benefit whereof is ex-

pressly waived by your orators.
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And your orators pray, That the said patents, so

erroneously issued from the United States to the

said Northern Pacific Railroad Company, and the

said order of sale to the said Northern Pacific Rail-

way Company, and the deed or deeds made pursuant

thereto, and each of them, so far as they affect any

of the lands above described, may be canceled and

annulled, set aside and for naught held, and that said

Northern Pacific Railroad Company, and the said re-

ceivers and the said Northern Pacific Railway Com-

pany, be held and declared to be trustees for the use

and benefit of your orators, of all moneys received by

them or either of them from the sale of said lands or

any part thereof, and that said moneys, in an amount

equal to the sum of ten dollars ($10) per acre on all

of the lands so erroneously patented to said Northern

Pacific Railroad Company, and by it sold, be paid to

your orators, and that as to all of said lands not sold

by said defendants or either of them, the title thereto

be declared to be held in trust for your orators, and

that the said defendants and each of them be com-

pelled, by proper deeds, to convey the same to your

orators, and that your orators have judgment against

the said defendants and each of them for the value of

all of said lands so sold, together with interest there-

on from the time of each sale respectively.

And your orators further pray that the Court con-

strue the said Act of Congress and the said resolu-
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tion making the said grants of land to the said North-

ern Pacific Eailroad Company and define the rights

of the parties hereto in and to all of said lands and

the proceeds thereof.

And your orators further pray that the said North-

ern Pacific Railroad Company may be enjoined and

restrained from applying for or receiving any other

or further patents for lands imder either of said

grants, and that the said defendants and each of them

be required to account for and pay to your orators all

rents, issues and profits arising from or derived from

said lands by said defendants or either of them at any

time, together with all legal interest thereon.

And your orators pray that they may have such

other and further relief in the premises as equity

and good conscience may require and to your Honors

shall deem meet.

May it please your Honors to grant a writ of sub-

poena, in Chancery, directed to the said defendants

and each of them, commanding them and each of

them, under a certain penalty, to be therein limited,

that they be and appear before your Honors, at a

day certain therein named, then and there full, true,

direct and perfect answer to make to aU and singular

the premises, and to stand to, perform and abide by
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such further order, direction and decree herein as to

your Honors shall seem meet.

JOSEPH McKENNA,
Attorney General,

WM. H. BRINKER,
U. S. Attorney.

[Endorsed] : Piled in U. S. Circuit Court, May 26,

1897. A. Reeves Ayres, Clerk. By Saml. D.

Bridges, Deputy,

In the Circuit Court of the United States for the Dis-

trict of Washington.

UNITED STATES OP AMERICA,
Plaintiff,

vs.

NORTHERN PACIPIC RAILROAD COMPANY,
PRANK G. BIGELOW, EDWARD H. Mc-

HENRY, and ANDREW P. BURLEIGH, as

Receivers of said Company; GEORGE
CAPEN, LUCY CAPEN, ELLERY CAPEN,
PREDERICK GREEN, P. J. X. MILLER,
OREGON MORTGAGE COMPANY, LIM-

ITED, JAMES K. LITTLEJOHN, ALBERT
WRIGHT, JAMES B. MONTGOMERY,
ROBERT M. HOPKINS, C. H. SYL-

VESTER and D. M. DUCKWORTH,
Defendants.
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Joint and Several Answer and Disclaimer of Frank
H. Bigelow et al. to Amended Complaint.

The joint and several answer and disclaimer of

Frank H. Bigelow, Edwin H. McHenry (in said bill

of complaint wrongfully called Edward H. Mc-
Henry) and Andrew F. Burleigh, as receivers of the

Northern Pacific Kailroad Company.

These defendants now, and at all times hereafter,

saving to themselves all and all manner of benefit or

advantage of exceptions or otherwise that can or may

be had or taken to the many errors, uncertainties and

imperfections in the said amended bill contained, for

answer thereto or to so much thereof as these de-

fendants are advised is material or necessary for

them to make answer to, answering saith:

They admit that they were duly appointed receiv

ers of the Northern Pacific Railroad Company, and

that after such appointment they and each of them,

severally, duly qualified and entered upon the dis-

charge of their duties as such receivers by taking into

their custody and under their control, among other

things, the railroad line, and all of the property, real,

personal, and mixed, of every description, belonging

to or in which the said Northern Pacific Railroad

Company had any interest whatever, substantially as

charged in the third paragraph of said amended bill of

complaint; but they deny that they now hold, possess,
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control and occupy said property, or any thereof, in

the administration of their said trust as such receiv-

ers or otherwise, but aver that heretofore, to wit, on

the day of August, A. D. 1896, all of the prop-

erty of the said Northern Pacific Railroad Company,

including all of the right, title and interest of the

said Northern Pacific Railroad Company in and to

the lands described in said amended bill of complaint,

were, under a decree of the said United States Cir-

cuit Court for the Eastern District of Wisconsin, and

of the United States Circuit Court for the District of

Washington, assigned, transferred, set over and con-

veyed to the Northern Pacific Railway Company, a

corporation created, organized and existing under

and by virtue of the laws of the State of Wisconsin

;

that thereafter these defendants were discharged and

relieved from all authority and duties and all right

and interest as receivers of the said Northern Pacific

Railroad Company.

Disclaimer.

These defendants, Frank Bigelow, Edwin H. Mc-

Henry (in said bill of complaint wrongfully called

Edward H. McHenry), and Andrew F. Burleigh, as

receivers of the Northern Pacific Railroad Company,

saving and reserving to themselves all and all manner

of benefit, or advantage of exceptions or otherwise,

that can or may be had or taken to the many

errors, uncertainties and imperfections in the said

amended bill of complaint contained, saith

:



The Northern Pacific Railroad Company et al. 31

That they do not claim any right, title or interest

of, in or to, the estates and premises in the complain-

ant's amended bill set forth, or in or to any part

thereof; and these defendants do, and each of them

doth, disclaim all right, title, and interest in and to

the said estates and premises in the said amended bill

of complaint mentioned.

And these defendants pray to be hence dismissed

with their costs.

CROWLEY & GROSSCUP,
M. DUDLEY,

Solicitors for Frank Bigelow, Edwin McHenry, and

Andrew F. Burleigh, as Receivers of the North-

ern Pacific Railroad Company.

[Endorsed] : Filed in U. S. Circuit Court. Sep-

tember 13, 1897. A. Reeves Ayres, Clerk. By Saml.

D. Bridges, Deputy.
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In the United States Circuit Court for th-e District of

Washington.

UNITED STATES OF AMERICA,
Plaintife,

vs.

NORTHERN PACIFIC RAILROAD COMPANY,
FRANK BIGELOW, EDWARD H. Mc-

HENRY, and ANDREW F. BURLEIGH, as

Receivers of said Company; GEORGE
CAPEN, LUCY CAPEN, ELLERY CAPEN,
FREDERICK GREEN, F. J. X. MILLER,
OREGON MORTGAGE COMPANY, LTD,
JAMES K. LITTLEJOHN, ALBERT
WRIGHT, JAMES B. MONTGOMERY,
ROBERT M. HOPKINS, C. H. SYL-
VESTER and D. M. DUCKWORTH, and

NORTHERN PACIFIC RAILWAY COM-

PANY,

Defendants.

Joint and Several Answer of N. P. R. R. Co. and N.

P. Ry. Co. to Amended Complaint.

The joint and several answer of the Northern

Pacific Railroad Company and the Northern Pacific

Railway Company to the amended biU of complaint

herein.
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These defendants now and at all times hereafter

saving to themselves all and all manner of benefit or

advantage of exception or otherwise that can or may
be had or taken to the many errors, uncertainties and

imperfections in the said amended bill contained, for

answer thereto or to so much thereof as these defend-

ants are advised is material or necessary for them to

make answer to, answering say:

I.

Defendants deny that the plaintiff is now or at any

time since Ma^^ 31, 1870, has been, the owner of the

lands described in the amended bill of complaint, or

any thereof; and defendants aver that the said lands

passed to the Northern Pacific Railroad under and by

virtue of the joint resolution of Congress approved

May 31, 1870, entitled "A resolution authorizing the

Northern Pacific Railroad Company to issue bonds

for the construction of its roads and to secure the

same by mortgage, and for other purposes" as is

hereinafter more particularly set forth ; and that said

railroad company has, except as hereinafter set forth,

since remained the owner thereof.

II.

These defendants admit that the Northern Pacific

Railroad Company is a corporation, as alleged in the

amended bill of complaint.

III.

Defendants admit that the said Frank Bigelow.
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Edwin H. McHenry and Andrew F. Burleigh, were

duly appointed receivers of the said Northern Pacific

Railroad Company ; that they and each of them duly

qualified and entered upon the discharge of their

duties as such receivers, taking into their custody the

property of said company, substantially as in said

amended bill of complaint alleged. But these de-

fendants deny that said Bigelow, McHenry and Bur-

leigh now hold, possess, control and occupy the prop-

erty of said Northern Pacific Railroad Company, and

every or any part thereof, in the administration of

their trust as such receivers; but aver that said re-

ceivers have each and all been discharged.

IV.

These defendants admit that there was granted to

the said Northern Pacific Railroad Company by the

Act of Congress approved July 2, 1864, entitled *'An

act granting lands to aid in the construction of a rail-

road and telegraph line from Lake Superior to Puget

Sound, on the Pacific Coast, by the northern route"

a right of way over the public lands of the United

States, and certain lands to aid in the construction

of said railroad and telegraph line, but beg leave to

refer to said act for the true contents and interpreta-

tion thereof.

V.

These defendants admit that the Congress of the

United States passed a joint resolution entitled
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''Joint resolutions granting right of way for the con-
struction of a railroad from a point at or near Port-
land, Oregon, to a point west of the Cascade Moun-
tains, in Washington Territory," which joint resolu-

tion was approved by the President of the United
States, April 10, 1869, but beg leave to refer to said

joint resolution for the true contents and interpreta-

tion thereof. And these defendants aver that said

Northern Pacific Railroad Company did not accept

said joint resolution, and did not take any action

thereunder.

VI.

Defendants admit that Congress duly passed a

joint resolution entitled "A resolution authorizing

the Northern Pacific Railroad Company to issue

bonds for the construction of its road and to secure

the same by mortgage, and for other purposes," and

that said resolution was duly approved by the pres-

ident of the United States on May 31, 1870, but de-

fendants beg leave to refer to said joint resolutions

for the true contents and interpretation thereof.

Defendants deny that no officer or agent of the

United States had any authority or power to certify or

convey to said railroad company, by patent or other-

wise, any of the lands excepted from the grant to said

company ; and defendants submit that tJie officers of

the Interior Department of the United States were,

by the terms and provisions of the act approved July
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2, 1864, and the joint resolution approved May 31,

1870, authorized and directed to ascertain and deter-

mine for and on behalf of the United States, what

lands were granted to said railroad company, and

what lands were excepted from the grant to said rail-

road company, and it was made the duty of said of-

ficers to issue to said railroad company letters patent,

under the great seal of the United States, confirming

to said company the title of such land as they should

ascertain and determine to have been granted to said

company; and to have been earned thereby.

VII.

As to whether all or any of the lands described in

the amended bill of complaint had been regularly oc-

cupied and entered by duly qualified entrymen, or

had been occupied at all prior to the date of the ap-

proval of said act of July 2, 1864, these defendants

know not, and have not been informed save by com-

plainants' said amended bill of complaint, and cannot

set forth as to their belief or otherwise.

Defendants admit that the said described lands

were at all times in said amended bill of complaint

mentioned, and are now, within the district of lands

for sale at Ol^nnpia, Washington, and admit that the

register and receiver for said district had jurisdic-

tion to accept, allow and file entries upon said de-

scribed lands at the time when the said entries here-

inafter described were allowed.
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Said defendants admit that the south half of the

southwest quarter and lot nine of section twenty-nine,

township nineteen north of range one west of the

Willamette Meridian, was on the 2d day of July,

1864, embraced within a certain entry, to wit, entry

No. 381, made by William S. Ladd, under the pro-

visions of the Act of Congress entitled "An Act to

secure homesteads to actual settlers on the public

domain," approved May 20, 1862, Defendants ad-

mit that said entry was made, filed, accepted, and re-

corded on October 24, 1863, and thereafter remained

of record in said land office until Sptember 4, 1871,

when the same was duly canceled by the officers of

the Interior Department of the United States for

abandonment. Defendants deny that said entry was

a valid and subsisting entry of said described land on

May 31, 1870, or at the date when the map of the line

of definite location, coterminous with said land, was

filed in the office of the Commissioner of the General

Land Office, and deny that said entry constituted or

was an appropriation of said described land at either

of said dates; but said defendants aver that long

prior to said last-mentioned date, to wit, more than

six months prior thereto, said entryman had wholly

and entirely abandoned said land and ceased to have

or assert any claim or right thereto whatever; and

said land then was and thereafter remained vacant

public lands of the United States, free from all
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claims or rights whatsoever, except for the rights of

the Northern Pacific Railroad Company.

Defendants admit that the northeast quarter of the

southwest quarter and the north half of the southeast

quarter of section nineteen township sixteen north of

range two west, W. M., was on the 2d day of July,

1864, covered by a certain entry, to wit, entry No. No.

142, made under the provisions of the said act ap-

proved May 20, 1862, and admit that said entry was

made, filed, accepted and recorded on June 17, 1863,

and thereafter remained of record in said district

land office at Oljrmpia, until December 2, 1871, when

the same was duly canceled of record by the officers

of the Interior Department. Defendants deny that

said entry was a valid and subsisting entry, or oper-

ated to appropriate said last described land on May

31, 1870, but aver that said entrjonan had wholly and

entirely abandoned said land a long time prior to

said May 31, 1870, to wit, more than six months prior

thereto, and has ceased to assert or have any claim

or right thereto, and the said described land was on

said May 31, 1870, and thereafter remained vacant

public land of the United States, free from all claims

or rights except the claims or rights of the Northern

Pacific Railroad Company.

Defendants admit that the west half of the south-

west quarter of section thitry-three, township seven-

teen north of range two west W. M., was, on the 2d

day of July, 1864, covered by a certain entry, to wit,
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entry No. 384, made under the provisions of said Act

approved May 20, 1862, by one Albert Wellman.

The said entry was made, filed, accepted and recorded

on November 3, 1863, and thereafter remained of

record in said land office until August 22, 1868, when

the same was duly canceled by the officers of the In-

terior Department. Defendants deny that said entry

was a valid and subsisting entry, and operated as an

appropriation of said described land on May 31, 1870,

and aver that said entry was determined and ended

by the cancellation thereof August 22, 1868, as here-

inbefore stated, and that thereupon the said described

land became and thereafter remained vacant public

land of the United States, free from all claims or

rights whatsoever, except the claims of the Northern

Pacific Railroad Company.

Defendants admit that the north half of the south-

east quarter of section twenty-five, township nine-

teen north, of range three west W. M., was, on the 2d

day of July, 1864, covered by a certain entry, to wit,

entry No. 293, made under the provisions of said Act

approved May 20, 1862, by John C. Hornback. Ad-

mit that said entry was made, filed, accepted and

recorded on July 9, 1863, and thereafter remained of

record in said land office until January 9, 1873, when

the same was duly canceled by the officers of the In-

terior Department. Defendants deny that said entry

was a valid and subsisting entry, and operated to
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appropriate said last described land on May 31, 1870

;

and aver that said entryman had long prior to said last

mentioned date, to wit, more than six months prior

thereto, wholly and entirely abandoned said land and

ceased to have or assert any claim or right thereto

whatsoever, and the said described land was, at said

last-mentioned date, and thereafter remained vacant

public land of the United States, free from all claim

or rights whatever except the claims and rights of

said Northern Pacific Railroad Company.

Defendants admit that the northwest quarter of the

northwest quarter of section twenty-five, township

nineteen north, of range four west W. M., was on the

2d day of July, 1864, covered by a certain entry, to

wit, entry No. 57, made under the provisions of said

Act, approved May 20, 1862, by one L. D. W. Shelton

;

that said entry was made, filed, accepted and recorded

on the 20th day of May, 1863, and thereafter remain-

ed of record in said land office until October 4,

1870, when the same was duly canceled of record by

the officers of the Interior Department of the United

States. Said defendants deny that said entry was a

valid and subsisting entry or operated to appropriate

said described land on May 31, 1870, but aver that

said entry had expired by operation of law and ceased

to be operative for any purpose whatever on Ma.y 20,

1870; and said defendants aver that said entr>Tnan

had wholly and entirely abandoned said described
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land long prior to May 31, 1870, to wit, more than six

months prior thereto, and did not, at said last-men-

tioned date, have or assert any claim or right thereto

whatsoever, and said described land was, at said last-

mentioned date, and thereafter remained vacant

public land of the United States, free from all claims

or right whatsoever, except the claims and rights of

the Northern Pacific Railroad Company.

Defendants deny upon information and belief that

the south half of the northeast quarter of the north

half of the southeast quarter of section thirteen,

township seventeen, north of range on east, W. M.,

was on the 2d day of July, 1864, embraced in home-

stead entr}^ No. 196, or any entry whatsoever, and

deny that said homestead entry was made, filed, ac-

cepted and recorded on the 25th day of July, 1865.

But defendants aver that said described land was, on

said July 2, 1864, public land of the United States,

not reserved, sold, granted or otherwise appropriated,

and free from pre-emption or other claims or rights.

That said described land was thereafter embraced

within a certain entry, to wit, entry No. 196, made

under the provisions of said act approved May 20,

1862, by Fred Rabijohn, on the 25th day of February,

1865. That said entry thereafter remained of record

in said land office until December 20, 1871, when the

same was duly canceled by the officer of the Interior

Department. Defendants deny that said entry was
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a valid and subsisting entry, and operated to appro-

priate said land May 31, 1870, and aver that long

prior to said last-mentioned date, to wit, more than

six months prior thereto, said entryman had wholly

and entirely abandoned said land, and ceased to have

or assert any claim or right thereto whatsoever, and

the said described land was, on said last-mentioned

date, vacant public land of the United States, free

from all claims or rights whatsoever except for the

rights of the said Northern Pacific Railroad Com-

pany, and thereafter so remained.

And defendants further answering unto the matters

and things set forth and charged in the amended bill

of complaint, aver that prior to September 13, 1873,

the said Northern Pacific Railroad Company had

surveyed and definitely located the line of its said

railroad and telegraph line, extending opposite to

and coterminous with the northeast quarter of the

southwest quarter and the north half of the southeast

quarter, of section nineteen, township sixteen north

of range two west, W. M., and thereafter, to wit, on

September 13, 1873, said company filed a plat of said

line of definite location, duly approved by the Secre-

tary of the Interior, in the office of the Commissioner

of the General Land Office. That said described land

in section nineteen, township sixteen north of range

two west, was on and within forty miles of said line of

road as thus definitely fixed, and was, on said Sep-
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tember 13, 1873, public land to which the United
States had full title, not reserved, sold, granted or

otherwise appropriated and was free from pre-emp-

tion or other claims or rights, and was and is non-

mineral in charcter.

That prior to May 14, 1874, the said Northern Pa-

cific Eailroad Company had surveyed and definitely

located the line of its said railroad and telegraph ex-

tending opposite to and coterminous with the south

half of the northeast quarter, and the north half of

the southeast quarter of section thirteen, township

seventeen north of range one east, W. M., the west

half of the southwest quarter of section thirty-three,

township seventeen north of range two west, W. M.,

the north half of the southeast quarter of section

twenty-five, township nineteen north of range three

west of said meridian ; the south half of the southwest

quarter and lot nine of section twenty-nine, township

nineteen north, of range one west of said meridian;

and the northwest quarter of the northwest quarter

of section twenty-five, township nineteen north of

range four west of said meridian ; and thereafter, to

wit. May 14, 1874, the said Railroad Company filed

a plat of said line of definite location, duly approved

by the Secretary of the Interior, in the office of the

Commissioner of the General Land Office. That said

tracts of land last described are coterminous with and

within forty miles of said line of definite location,
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as shown upon the plat so filed, and were on May 14,

1874, public lands to which the United States had full

title, not reserved, sold, granted or otherwise appro-

priated, and were free from pre-emption or other

claims or rights and were and are nonmineral in

character.

That after having surveyed and definitely located

its said railroad and telegraph line, as hereinbefore set

forth, said Northern Pacific Railroad Company pro-

ceeded with the construction thereof, and duly com-

pleted said railroad and telegraph line in a good, sub-

stantial and workmanlike manner, in all respects as

required by said Act of July 2, 1864, and the joint

resolution of May 31, 1870 V. Upon the completion

of each section of said railroad and telegraph line

twenty-five miles or more in length, the President of

the United States appointed three commissioners to

examine said section, and said commissioners having

made such examination, duly reported that said rail-

road and telegraph line had been constructed and

completed in all respects as required by said act and

joint resolutions of Congress. That thereupon the

President of the United States aproved said reports,

and directed the officers of the Interior Department

of the United States to issue to said Northern Com-

pany patents for the lands earned b}^ the construction

of said railroad and telegraph line. That the portion

of said railroad and telegraph line extending opposite
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to and coterminous with the lands hereinbefore de-
scribed was completed and accepted by the President
of the United States prior to January 1, 1875.

And defendants further answer and aver that after
the completion and acceptance of said railroad and
telegraph line, as hereinbefore set forth, the plaintiff

herein proceeded with the adjustment of the grant to

said Northern Pacific Railroad Company coterminous

with said constructed line, and proceeded to ascertain

and determine what lands were granted to said com-

pany and what lands were excepted from said grant.

That said United States having fully investigated the

status of the lands hereinbefore described, and being

fully advised of all the facts pertaining thereto, and

having ascertained and detennined that said de-

scribed lands were on May 31, 1870, and at the time

w^hen the plat of definite location of said road coter-

minous with said lands was filed in the office of the

Commissioner of the General Land Office, vacant

lands to which no person was asserting any claim or

right whatsoever, that said lands were public lands

and nonmineral in character, thereupon, to wit, April

8, 1880, issued and delivered to the Northern Pacific

Railroad Company, pursuant to said act of July 2,

1864, and said joint resolution of May 31, 1870, letters

patent under its great seal confirming and conveying

the title to said lands to said Northern Pacific Rail-

road Company. Defendants deny that the officers
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of the Interior Department of the United States

were, at the time of investigating the status of said

lands and of issuing said letters patent, without law-

ful right, power or authority or jurisdiction to convey

said lands or any part thereof ; and said defendants

deny that said officers or the said United States were

ignorant of any of the facts pertaining to the title to

the said described lands, and deny that the said offi-

cers or the said United States were mistaken or mis-

informed of the truth concerning the condition of

said lands, or ignorant of any of the facts shown by

any of the records of said land office ; and said defend-

ants deny that said officers were requested or impor-

tuned by said railroad company to issue patents for

said lands, but aver that said United States in making

its said examination of the status of said described

lands and adjusting the grant to said Northern Pacific

Railroad Company, proceeded ex parte. That its

said letters patent were issued without fraud or mis-

take of fact, and acted as a voluntary relinquishment

and quitclaim by said plaintiff of all right, title and

interest whatsoever in and to said lands, and defend-

ants submit that the said plaintiff should be estopped

thereby from claiming any right, title, or interest in

or to said lands or any thereof.

IX.

Defendants deny that the Northern Pacific Railroad

wrongfully claiming title and pretending to have the
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right so to do, did on divers days sell a part of the

aforesaid lands, and make, execute and deliver to

divers persons divers deeds purporting to convey to

said persons severally all of the above-described land

so sold
;
but defendants admit that the said Northern

Pacific Railroad Company did, at divers times sell

portions of said described lands, and did convey to

its grantees said portions so sold, said sales and con-

veyances being particularly described, as follows, viz.

:

Defendants aver that the said Northern Pacific Rail-

road Company on the 25th day of August, 1882,

made, executed and delivered to one George B. Capen
a certain deed, dated on said day, and which was in

form sufficient to convey, and which did convey, to

said Capen the title to the south half of the northeast

quarter and the north half of the southeast quarter

of section thirteen, township seventeen north of range

one east, W. M. And said defendants aver that said

deed of conveyance contained full covenants of war-

ranty, and was made in consideration of the sum of

$516.48, paid by said Capen to said railroad company.

And these defendants disclaim any and all right, title

and interest in and to said described lands and to all

thereof.

Defendants aver that the said Northern Pacific

Railroad Company, on the 9th day of May, 1887,

made, executed and delivered to one Ralph V. Pearce,

a certain deed, dated on said day, which was in foi-m
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sufficient to convey, and which did convey to said

Pearce, the title to the west half of the southwest

quarter of section thirty-three, township seventeen

north of range two west, W. M. And the said de-

fendants aver that the said deed of conveyance con-

tained full covenants of warranty, and was made in

consideration of the sum of $480.00 paid by said

Pearce to said railroad company, and these defend-

ants disclaim any and all right, title or interest in and

to said described land and to all thereof.

Defendants aver that the said Northern Pacific

Railroad Company, on the 10th day of September,

1875, made, executed and delivered to one James B.

Montgomery, a certain deed, dated on said day, which

was in form sufficient to convey and which did convey

to said Montgomery the title to the north half of the

southeast quarter of section twenty-five, township

nineteen north of range three west, W. M., with other

lands. And said defendants aver that said deed of

conveyance contained all covenants of warranty and

was made in consideration of the sum of $78,913.34,

paid by said Montgomery to said railroad company,

and these defendants disclaim all right, title or inter-

est in said land and all thereof.

And further answering, these defendants aver that

on August 30, 1890, the said Northern Pacific Rail-

road Company entered into a certain contract with

G. A. Erickson and M. L. Melin, wherein it agreed to
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sell and convey to said Erickson and Melin, and said
Erickson and Melin agreed to purchase the northeast
quarter of the southwest quarter, and the northwest
quarter of the southeast quarter of section nineteen,

township sixteen north of range two west, W. M.
That by the terms of said contract said Erickson and
Melin agreed to pay said railroad company for the

said described land the sum of $408.00 in ten annual

installments, with interest upon deferred payments.

That there has been paid to said railroad company

upon said contract the sum of $106.66, principal, and

$85.02, interest. That as these defendants are in-

formed and believe said contract has been assigned to

one G. M. Erickson.

That January 15, 1892, the said Northern Pacific

Railroad Company contracted to sell and convey to

one Chris Johnson and the said Johnson agreed to

purchase the northeast quarter of the southeast quar-

ter and the southeast quarter of the northeast quarter

of section nineteen, township 16 north, of range two

west, W. M. That by the terms of said contract said

Johnson agreed to pay said railroad company for

said land the sum of $495.00 in ten annual install-

ments, with interest upon deferred payments. The

full purchase price for said land, to wit, the sum of

$495.00 principal, and $32.28 interest, having been

paid to said ralroad company upon said contract, said

company now holds the legal title in trus for the pres-
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ent holder of said contract, and has in equity no title

or interest in the said described land. That the said

contract has been assigned by said Chris Johnson

and, as these defendants are informed and believe, is

now held by Chris Johnson and Swan Lilja.

Defendants aver that the Northern Pacific Rail-

road Company, on April 15, 1878, made, executed and

delivered to one B. B. Turner a certain deed, dated on

said day, which was in form sufficient to convey, and

which did convey to said Turner the title to the south

half of the southwest quarter and lot nine of section

twenty-nine, township nineteen north, of range one

west, W. M. And the said defendants aver that the

said deed of conveyance contained full covenants of

warranty, and was made in consideration of the sum

of $330.05, paid by said Turner to said railroad com-

pany, and these defendants diclaim all right, title or

interest in said land and all thereof.

Defendants aver that the Northern Pacfic Railroad

Company, on August 12, 1875, made, executed and de-

livered to, one George W. Huntly a certain deed

dated on said day, which was in form sufficient to

convey, and which did convey to said Huntly the title

to the northwest quarter of the northwest quarter of

section twenty-five, township nineteen north, of range

four west, W. M. And the said defendants aver that

the said deed of conveyance contained full covenants

of warranty and was made in consideration of the



The Northern Pacific Railroad Company et al. 51

sum of $458.40, paid by said Huntly to said railroad

company, and these defendants disclam all rght and

title to or interest in said land or all thereof.

X.

Defendants admit the passage of an Act by the

Congress of the United States, entitled "An Act to

provide for the adjustment of land grants made by

Congress to aid in the construction of railroads and

for the forfeiture of unearned lands, and for other

purposes," and that the said Act was approved by

the President of the United States March 3, 1887,

but defendants beg leave to refer to said act for the

true contents and interpretation thereof. Defend-

ants deny that the Secretary of the Interior, on be-

half of the United States, or at all, has ever demanded

payment from the said Northern Pacific Railroad

Company, or the receivers thereof, of an amount

equal to the Government price of similar lands, or

any amount for or on account of any lands hereinbe-

fore described ; and defendants deny that the Secre-

tary of the Interior has, pursuant to said act ap-

proved March 3, 1887, proceeded to adjust, or has ad-

justed the land grant to the said Northern Pacific

Railroad Company, and aver that the larger portion

of said grant is now unadjusted and that so far as

said land grant pertains to the lands hereinbefore de-

scribed, the said grant was adjusted by the United

States long prior to the passage of said act of March
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3, 1887, to wit, in the year 1880 ; and defendants den)^

that it appeared or appears that all or any of said

lands hereinbefore described had been erroneously

patented to the said railroad company, but admit that

the Secretar}^ of the Interior claims and pretends

that the said described lands have been erroneously

patented to the said Northern Pacific Eailroad Com-

pany, and admit that the said secretary did, on or

about June 18, 1895, demand in writing of the said

Northern Pacific Railroad Company, and of the re-

ceivers thereof, a relinquishment and reconveyance

to the United States of all of the above-described

lands, substantially as in said bill of complaint al-

leged, and admit that the said railroad company and

the said receivers refused and still do refuse to com-

ply mth the said demand so made by said secretary,

and the said company and said receivers have refused

and still refuse to relinquish said lands or any part

thereof to the United States, and the said defendants

deny that they or any of them were, or are in duty

bound so to relinquish or reconvey said lands, or any

thereof, and aver that by reason of the said sales of

lands, as hereinbefore set forth, they are without

power so to relinquish said lands.

XI.

Defendants deny that the said Northern Pacific

Railroad Company has received from the said several

purchasers of said lands, as consideration for the said
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conveyances from said company to said purchasers

any other or different sums than as hereinbefore set

forth ; and said defendants deny that said company is

liable and ought in equity and good conscience to pay

to said plaintiff for and on account of the money so

received by said company from the sales of said lands,

the value of said lands together with legal interest

thereon from the several dates of said sales, or any

sum whatsoever; and defendants deny that the said

lands so sold were of any different or other value than

the sums for which they were so sold as aforesaid.

As to w^hether said lands are now of the value of more

than ten dollars per acre, these defendants know not,

and have not been informed, save by complainant's

bill and cannot set forth as to their belief or other-

wise.

XII.

And for further answer, and particularly answer-

ing unto the matters and things set forth and charged

in the twelfth paragraph of said amended bill of com-

plaint, these defendants aver, that on October 18,

1893, the Farmers' Loan and Trust Company, a cor-

poration, organized under the State of New York,

commenced an action in the United States Circuit

Court for the Eastern District of Washington against

the Northern Pacific Railroad Company and others,

for the purpose of foreclosing certain mortgages

theretofore given by the said Northern Pacific Rail-
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road Company, to the said Farmers' Loan and Trust

Company upon the lands and land grants of the said

Northern Pacific Railroad Company ; that thereafter

the said Northern Pacific Railroad Company, and the

others, defendants named in said cause, duly ap-

peared and such proceedings were taken and had in

said cause that the said court, on the 26th day of

April, 1896, made and entered its decree wherein and

whereby it found that large sums of money were due

under said mortgages to the Farmers' Loan and

Trust Company from the said Northern Pacific Rail-

road Company, and decreed the sale of the property

covered by said mortgage for the satisfaction thereof

;

that thereafter, such proceedings were taken and had

under the said decree on the day of August,

1896, that all of the right, title, interest, claim and de-

mand of the said defendant the Northern Pacific

Railroad Company in and to the lands described in

the amended bill of complaint were sold and conveyed

under the said decree to the said defendant the North-

ern Pacific Railroad Company, which said defendant

is a corporation organized and existing under the

laws of the State of Wisconsin. These defendants

admit that the Northern Pacific Railway Company

claims to own an interest in and avers that itdoes own

all the right, title, and interest in and to said lands,

which was claimed or owned in or to the same by the

said Northern Pacific Railroad Company at the time
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of the purchase of the said property under the said

foreclosure proceedings by the said Northern Pacific

Railway Company. And these defendants deny that

said Northern Pacific Railway Company at the time

of said purchase, sale and conveyance of the said lands

had full, or any notice of the rights and claims or of

any right or claim of the said complainants in and to

the said lands or any thereof, and they aver that the

said Northern Pacific Railway Company purchased

the lands for a valuable consideration, in good faith

and without notice or knowledge of any right or claim

by the complainant to any of the said lands (if any it

had), and believing that the said Northern Pacific

Railroad Company was the owner of said lands and

entitled thereto.

XIII.

Defendants deny that the said patents and the

several deeds hereinbefore described case, or that

there now exists by reason thereof, a cloud upon the

title of the United States to said lands or any there-

of, and deny that the said United States has any title

in or to any part or parcel of said lands.

XIV.

These defendants deny that all or any of the lands

described in the amended bill of complaint were ex-

empted from the operation of the grant to the North-

ern Pacific Railroad Company and were illegally

and erroneously patented to said company, but they
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admit that the said defendant Northern Pacific Rail-

way Company claims and pretends and submits that

it is entitled to all of said lands conveyed to it by the

said Northern Pacific Railroad Company, as afore-

said, upon the proper construction of said grant, and

these defendants deny that said lands did not pass to

said Northern Pacific Railroad Company under said

grants.

XV.

And for further answer unto the matters and

things set forth and charged in said amended bill

of complaint these defendants deny that the said

lands or any part thereof were erroneously or il-

legally patented; and deny that a proper construc-

tion of the grants to said Northern Pacific Railroad

Company will show that the Northern Pacific Rail-

road Company was not entitled to said lands or any

thereof; and deny that the said Northern Pacific

Railroad Company and its successors in interest, or

any or all of them have received all of the lands that

it or they were or are entitled to under the said

grants, and deny that these defendants or any per-

son claiming under them or either of them is not en-

titled to any other or further patents for lands under

said grants.

And these defendants by protestation, not confess-

ing all or any of the matters and things in complain-

ant's amended bill of complaint mentioned and con-
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tained, to be true in the manner and form as the same

are therein set forth and alleged, or otherwise than

as hereinbefore set out and alleged, and not waiving,

contradicting or denying any of the matters or things

hereinbefore alleged, but wholly relying thereon, for

further answ^er and for pleas to the whole of said

bill, say:

(a) That prior to the issuance of said patents

conveying to the said Northern Pacific Railroad

Company the lands described in the amended bill of

complaint herein, the said United States required

the said Northern Pacific Railroad Company to pay

it, and the said Northern Pacific did pay to the

United States and the said United States accepted

and received the sum of $
, for the purpose of

reimbursing the said United States for the cost of

surveying the lands described in said amended bill

of complaint, and of preparing and issuing to said

railroad company said letters patent. That the said

United States has not refunded nor offered to refund

to said Railroad Company, or to the receivers thereof

or to anyone in its or their behalf, said sums of

money or any part thereof but still retains the same.

(b) Defendants further say that the said United

States, at all times prior to May 16, 1892, construed

and interpreted the charter of the Northern Pa-

cific Railroad Company as conveying to said com-

pany all lands within the limits of said grant which
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were- public lands of the United States not re-

served, sold, granted, or otherwise appropriated ; and

free from pre-emption or other claims or rights at

the time when the line of said road coterminous there-

with was definitely fixed and a plat thereof filed in

the o£&ce of the commissioner of the General Land

Office, notwithstanding there might have appeared

upon the records of the land office, at the date of said

grant a filing for, or entry for such land; and said

United States held and determined that said rail-

road compan}^ was entitled to patents for such lands.

That the said railroad company relied upon this in-

terpretation of said charter by said United States.

That at the date when the lines of said railroad au-

thorized to be constructed by the Act of July 2, 1864,

and said joint resolution of May 31, 1870, were

definitely fixed and at the date when the said letters

patent for the lands described in the bill of com-

plaint were issued there were vacant public in-

demnity lands from which said Railroad Company

could have selected other lands in lieu of those de-

scribed in said amended bill; but, relying upon the

said interpretation of said charter as aforesaid and

(if such interpretation was erroneous) misled there-

by, and relying upon the said letters patent, it

failed and neglected so to do.

Defendants further say that after the lines of said

railroad and telegraph were definitely fixed and said
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road constructed; and after the issuance of letters

patent; and prior to May 16, 1892, the said United

States, interpreting gaid charter as hereinbefore set

forth reserved, sold, granted and otherwise disposed

of large quantities of public indemnity lands coter-

minous with said lines so authorized to be located and

constructed under the terms and provisions of said

Act of July 2, 1864, and said joint resolution of May

31, 1870, and did not retain sufficient public in-

demnity lands to indemnify the grantee under the

Act of 1864 and joint resolution of May 31, 1870,

for said lands; and there do not now remain any

lands within said indemnity limits from which said

grantee can obtain indemnity in lieu of the lands de-

scribed in said amended bill. And defendants sub-

mit that the said complainant ought not to be heard

to say that said lands were wrongfully patented to

said company.

(c) Defendants further say that at the date when

the line of said Northern Pacific Railroad, authorized

to be constructed under the terms and provisions of

said Act of July 2, 1864, and said joint resolution

approved May 31, 1870, was definitely fixed and in-

dicated upon a plat filed in the office of the commis-

sioner of general land office large quantities of the

lands within the place limits of said grant had been

reserved, sold, granted, or otherwise disposed of;

and said company was compelled to resort to the
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lands within the indemnity limits to make good the

quantity of lands granted to it to aid in the construc-

tion of said railroad and telegraph lines.

That the United States disregarding its contract

in that behalf, did not cause the lands granted by the

Act of July 2, 1864, and the joint resolution of May

31, 1870, to be surveyed as fast as required bj^ the

construction of said Northern Pacific Railroad, and

neglected, failed and refused to adjust and grant, or

to ascertain or determine what lands were excepted

from said grant and what passed thereunder ; and a

large portion of said grant is yet unsurveyed and

still other large portions thereof unadj usted. That be-

cause of such failure on behalf of said United States,

the said grantees under the said Act of July 2, 1864,

and said joint resolution of May 31, 1870, has been

greatly hindered and delayed in, and prevented from

making a selection of lands in lieu of the losses for

which it is authorized to take indemnity.

That while the United States has thus hindered,

delayed and prevented the securing of indemnity

lands by said grantees companies for the losses which

they were and are entitled to have indemnified, it,

the said United States, disregarding its contract

with the said grantee companies in that behalf, has

reserved, sold, granted and otherwise disposed of,

to others than to said grantee companies, large quan-

tities of land, both surveyed and unsurveyed, within
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the indemnity limits coterminous with said railroad

and telegraph lines; and there does not now remain
within such indemnity lunits a sufficient quantity

of lands undisposed of to enable the said grantee

companies to obtain from the said United States,

or the said United States to convey to said grantees,

the quantity of lands which, by virtue of said act and

joint resolution, the said grantees thereunder were

to receive, and the said United States was to convey

in consideration of the construction of said railroad

and telegraph lines.

And defendants aver that both the quantity of

lands thus reserved, sold, granted or otherwise dis-

posed of by the said United States, within the said

indemnity limits, since the location and construction

of said railroad coterminous therewith, and the area

of the deficiency in said grant, is greatly in excess of

the area of the lands described in the plaintiff's

amended bill of complaint. And that the amount

received by the said United States in consideration

of such sales, grants and other disposition of the

lands so wrongfully sold, granted or othenvise dis-

posed of by the United States, is vastly in excess

of the Government price and of the value of the lands

described in said amended bill.

All of which matters and things these defendants

aver to be true and they plead the same to the said

bill and to the relief therein demanded.
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And defendants submit that the said United States

having thus wrongfully placed it beyond its power

to convey to its grantee under said Act of 1864 and

resolution of 1870 the quantity of lands which it had

agreed to convey to said grantee, and having so

wrongfully granted and conveyed to others, lands

which it had agreed to convey to said grantee, to a

quantity and of such a value far in excess of the

lands pretended to have been wrongfully conveyed

to said Northern Pacific Railroad Company, ought

not to be heard to complain of these defendants.

XVI.

The defendant, the Northern Pacific Railway

Company further saith, that it doth not know that it,

this defendant, to its knowledge and belief ever had,

nor did it claim or pretend to have, nor doth it now

claim any right, title or interest in or to any of the

following described premises, to wit:

The south half of the northeast quarter and the

north half of the southeast quarter of section thir-

teen, township 17 north, of range 1 east, W. M.

The west half of the southwest quarter of section

33, township seventeen north, range 2 west, W. M.

The north half of the southeast quarter of section

25, township nineteen north, range 3 west, W. M.

The northeast quarter of the southeast quarter and

southeast quarter of northeast quarter of section 19.

township 16 north, of range 2 west, W. M.
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The south half of the southwest quarter and lot nine

in section 29, township 19 north, of range 1 west,

W. M.

The northwest quarter of the northwest quarter

of section 25, township 19 north, of range 4 west,

W. M., being portion of the lands described in the

amended bill of complaint herein; and this defend-

ant, the Northern Pacific Railway Company doth

disclaim all right, title and interest in and to the said

lands and premises above described and each and

every part thereof, all of whch matters and things

this defendant doth aver to be true.

XVII.

And these defendants by protestation, not confess-

ing or acknowledging all or any of the matters or

things in the said amended bill of complaint con-

tained to be true in such manner and form as the

same are therein set forth and alleged, submit unto

your Honors that it appears by complainant's own

showing in its amended bill, that if it is entitled to

recover from these defendants, or either of them,

any sum of money whatsoever received for or on ac-

count of lands sold or disposed of by these defend-

ants, it has for the recovery of said sum a plain,

speedy and adequate remedy at law.

XVIII.

And further answering, defendants deny each and

every allegation in complainant's amended bill of
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complaint, except as hereinbefore in this answer ad-

mitted or alleged to be true.

And having thus made answer to said bill, these

defendants pray to be hence dismissed with their

costs.

CROWLEY & GROSSCUP,
F. M. DUDLEY,

Solicitors for Defendants Northern Pacific Rail-

road Company and Northern Pacific Railway

Company.

[Endorsed] : Filed in the U. S. Circuit Court.

Sept. 13, 1897. A. Reeves Ayres, Clerk. By Sam-

uel D. Bridges, Deputy.

In the Circuit Court of the United States for the

District of Washington, Western Division.
i

No. 440.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

NORTHERN PACIFIC RAILROAD COMPANY
(a Corporation), and NORTHERN PA-

CIFIC RAILWAY COMPANY (a Corpo-

ration)
,

Defendants.
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Replication of Plaintiff to Joint and Several An-

swers and Disclaimer of N. P. R. R. and N. P.

Ry. Co. to Amended Complaint.

The replication of the United States of America,

plaintiff, to the joint and several answer and dis-

claimer, and joint and several answer of the North-

ern Pacific Eailroad and the Northern Pacific Rail-

way Company, to the amended bill of complaint.

This replicant, saving and reserving to itself now

and at all times hereafter all and all manner of bene-

fits and advantages of exception, which may be had

and taken to the manifold errors, uncertainties and

insufficiencies of the said joint and several answer

and disclaimer and joint and several answer of the

Northern Pacific Railway Company, and for repli-

cation thereunto, says: That it will aver, maintain

and prove its said amended bill of complaint to be

true, certain and sufficient in the law to be answered

unto; and that said joint and several answer and

disclaimer and joint and several answer of the

Northern Pacific Railroad Company and the North-

ern Pacific Railway Company is very uncertain,

evasive and insufficient in law to be replied unto by

replicant without that; that any other matter or

thing whatsoever, in the said joint and several an-

swer and disclaimer, and joint and several answer

contained, material or effectual in the law to be re-
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plied unto, and not herein and hereby well and suffi-

ciently replied unto, confessed and avoided, tra-

versed or denied, is true; all of which matters and

things this replicant is and will be ready to aver,

maintain and prove as this Honorable Court shall

direct; and humbly prays as in and by its said

amended bill of complaint it hath already prayed.

WILSON R. GAY,

United States Attorney.

[Endorsed] : Filed in U. S. Circuit Court. Dec.

14, 1898. A. Reeves Ayres, Clerk. By Saml. D.

Bridges, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Western Divi-

sion.

No. 440.

UNITED STATES OF AMERICA,
Complainant,

vs.

NORTHERN PACIFIC RAILROAD COMPANY,
NORTHERN PACIFIC RAILWAY COM-

PANY and FRANK CAPEN,

Defendants.
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Motion of Defendant Northern Pacific Railway Com-

pany to Dismiss Cause.

Comes now the defendant, Northern Pacific Rail-

way Company, and moves the Court to dismiss the

above-entitled cause upon the groimd that there is

another suit pending in this court under the same

title, being case No. 1112, to recover from this mov-

ing defendant the purchase price of the same land

involved in the above-entitled case.

NORTHERN PACIFIC RAILWAY COM-

PANY.
By JAMES B. KERR,

Its Solicitor.

[Endorsed]: Filed in the U. S. Circuit Court,

Western District of Washington. Jul. 3, 1906. A.

Reeves Ayres, Clerk. By Saml. D. Bridges, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Western Divi-

sion.

No. 440.

UNITED STATES OF AMERICA,
Complainant,

vs.

NORTHERN PACIFIC RAILROAD COMPANY,

NORTHERN PACIFIC RAILWAY COM-

PANY and FRANK CAPEN,
Defendants.
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Stipulation that M bf; Sub-

mitted W . . :\y.

It i» hereby »tipiilat4^1 and Agreed by a \ween

the f'fymjAaiTmnt above tiamcid and the Northern Pa^

Hfiff Railway Omipany, one of the defendant* above

named, that the motion of said defendant to dinmiss

the above-entitled eause uf>on the ground that there

i» another suit pending in thi« eourt to reeover the

p«reha«e price of the fi&me land involved in the

above-entitled caii«e, may be submitted without no-

tice to either party,

EDWARD E, CUSHMAN,
Bolicdtor for Complainanl

JAMES B, KERR,
Solicitor for Defen^lant, Northern Pacific liailway

Co,

[Endorsed]: Filed in the XJ, B, Circuit Court,

Western I>i»trict of Washington, JuL 3, 1006, A.

Reeves Ayres, Clerk. By Bami, D, Bridges, Deputy,
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Tn the Circuit Court of the United Staten for the

Western District of Washington, Western Divi-

sion.

No. 440.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

THE NORTHERN PACIFIC RAILROAD CO.

et al.,

Defendants.

Decree of Dismissal.

(Filed Jul. 3, 1906.)

And now on this 27th day of July, 1906, upon due

consideration of the defendants' motion to dismiss

this suit, and for the reason that the object of the

suit as appears by the bill of complaint is to can-

cel patents issued by the Government of the United

States conveying the title to the several tracts of

land described in the bill of complaint, to the North-

em Pacific Railroad Company, and that the Govern-

ment has since the commencement of this suit com-

menced other suits in this court to confirm the titles

in the vendees of the Northern Pacific Railroad Com-

pany to the same lands,
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It is considered, adjudged and decreed that said

motion be granted, and that tliis suit be and the same

is hereby dismissed.

C. H. HANFORD,
Judge.

[Endorsed] : Filed in the U. S. Circuit Court.

Western District of Washington. August 7, 1906.

A. Reeves Ayres, Clerk. By Saml. D. Bridges, Dep-

uty.
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In the United States Circuit Court for the Western

District of Washington, Western Division.

No. 440.

UNITED STATES OF AMERICA,
Complainant and Appellant,

vs.

NORTHERN PACIFIC RAILROAD COMPANY,

FRANK BIGELOW, EDWARD H. Mc-

HENRY and ANDREW F. BURIiEIGH, as

Receivers of Said Company; GEORGE CA-

PEN, LUCY CAPEN, ELLERY CAPEN,

FREDERICK GREEN, F. J. X. MILLER,

OREGON MORTGAGE COMPANY, LTD.,

JAMES K. LITTLEJOHN, ALBERT

WRIGHT, JAMES B. M0NTG0:N^ERY',

ROBERT M. HOPiaNS, C. H. SYLVESTER

and D. M. DUCKWORTH, and NORTHERN

PACIFIC RAILWAY COMPANY,

Defendants and Respondents.

Assignment of Errors.

Comes now the complainant in the above-entitled

action and at the time of giving its notice of appeal

herein, filing its petition therefor, assigns the follow-

ing errors as an assignment of errors as having been

committed upon the trial of the proceedings in tbe
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above-entitled suit, for which said errors the said

complainant intends to and does rely upon appeal.

I.

The Court erred in entering the final order in said

cause ordering and decreeing that the bill of com-

plaint of complainant be dismissed, which order was

dated July 27, 1906, and purports on the face there-

of to have been filed July 30, 1906, and on the back

thereof is endorsed by the clerk as having been fiJed

August 7, 1906, and being the final order made in

said cause.

II.

The Court erred in refusing to render and in not

rendering a final order and decree in favor of the

United States of America vacating the patents, and

each of them, referred to, described and mentioned in

the complaint.

in.

The Court erred in refusing to render and in not

rendering a final order and decree in favor of the

United States of America in accordance with ihe

prayer of its bill.

POTTER C. SULLIVAN,

United States Attorney for the Western District oJ

Washington, 533 Pioneer Building, Seattle,

Washington.

WALTER CHRISTIAN,
Assistant United States Attorney for the Western

District of Washington.
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Personal service of the foregoing assignment of

errors is hereby admitted at Tacoma, Washington,

this 2d day of January, 1907.

B. S. GROSSCUP,

Attorney for Defendants.

[Endorsed] : Filed in U. S. Circuit Court, Western

District of Washington. Jan. 2, 1907. A. Reeves

Ayres, Clerk. By Saml. D. Bridges, Deputy.

In the United States Circuit Court for the Western

District of Washington, Western Division,

No. 440.

UNITED STATES OF AMERICA,

Complainant and Appellant,

vs.

NORTHERN PACIFIC RAILROAD COMPANY,
FRANK BIGELOW, EDWARD H. Mc-

HENRY and ANDREW F. BURLEIGH, as

Receivers of Said Company; GEORGE CA-

PEN, LUCY CAPEN, ELLERY CAPEN,

FREDERICK GREEN, F. J. X. MILLER,

OREGON MORTGAGE COMPANY, LTD.,

JAMES K. LITTLEJOHN, ALBERT

WRIGHT, JAMES B. MONTGOMERY,

ROBERT M. HOPKINS, C. H. SYLVFSTER

and D. M. DUCKWORTH, and NORTHERN

PACIFIC RAILWAY COMPANY,

Defendants and Respondents.
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Petition for Appeal and Order Allowing Appeal.

Comes now the United States of America, com-

plainant, and conceiving itself aggrieved by the order

entered in the above-entitled court on July 27, 1906,

in the above-entitled proceeding, does hereby appeal

from the said order to the United States Circuit

Court of Appeals .for the Ninth Circuit for the rea-

sons specified in the assignment of errors which is

filed herewith, and prays that this, its appeal, may

be allowed, and that a transcript of the record, pro-

ceedings and papers upon which the said order was

made, duly authenticated, may be sent to the said

United States Circuit Court of Appeals for the

Ninth Circuit.

The following is a copy of the order appealed from

:

''And now on this 27th day of July, 1906, upon due

consideration of the defendants' motion to dismiss

this suit, and that for the reason that the object of

the object of the suit as appears by the bill of com-

plaint is to cancel certain patents issued by the Gov-

ernment of the United States conveying the title to

the several tracts of land described in the bill of

complaint, to the Northern Pacific Railroad Com-

pany, and that the Government has since the com-

mencement of this suit commenced other suits in

this court to confirm the titles in the vendees of
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the Northern Pacific Railroad Company to the same
lands,

It is considered, adjudged and decreed that said

motion be granted, and that this suit be and the same

hereby is dismissed." '

Dated this 2d day of January, A. D. 1907.

POTTER C. SULLIVAN,
United States Attorney for the Western District of

Washington, 533 Pioneer Building, Seattle,

Washington.

WALTER CHRISTIAN,

Assistant United States Attorney for the Western

District of Washington.

And now on this 2d day of January, 1907, the fore-

going petition for appeal being presented.

It is ordered that the appeal mentioned therein be,

and the same hereby is, allowed as prayed for.

C. H. HANFORD,

Judge.

[Endorsed]: Filed in the U. S. Circuit Court.

Western District of Washington. Jan. 2, 1907. A.

Reeves Ayres, Clerk. By Saml. D. Bridges, Dep-

uty.
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In the United States Circuit Court for the Western

District of Washington, Western Division.

No. 440.

UNITED STATES OF AMERICA,
Complainant and Appellant,

vs.

NORTHERN PACIFIC RAILROAD COMPANY,
FRANK BIGELOW, EDWARD H. Mc-

HENRY and ANDREW F. BURLEIGH, jis

Receivers of Said Company; GEORGE CA-

PEN, LUCY CAPEN, ELLERY CAPEN,

FREDERICK GREEN, F. J. X. MILLER,

OREGON MORTGAGE COMPANY, LIM-

ITED, JAMES K. LITTLEJOHN, ALBERT
WRIGHT, JAMES B. MONTGOMERY,

ROBERT M. HOPKINS, C. H. SYLVESTF'R

and D. M. DUCKWORTH, and NORTHERN
PACIFIC RAILWAY COMPANY,

Defendants and Respondents.

Citation on Appeal.

United States of America,

Western District of Washington,—ss.

To Northern Pacific Railroad Company, Frank Bige-

low, Edward H. McHenry and Andrew F. Bur-
leigh, as Receivers of Said Company, George Ca-
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pen, Lucy Capen, Ellery Capen, Frederick Green,

F. J. X. Miller, Oregon Mortgage Company,

Limited, James K. Littlejohn, Albert Wright,

James B. Montgomery, Robert M. Hopkins, C.

H. Sylvester, D. M. Duckworth and Northern

Pacific Railway Company, Greeting

:

You are hereby cited and admonished to be and ap-

pear at the L^nited States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the city of San

Francisco, California, on the 26th day of January,

1907, pursuant to an appeal filed in the Clerk's office

of the Circuit Court of the L^nited States for the

Western District of Washington, Western Division,

wherein the United States of America is appellant

and Northern Pacific Railroad Company, Frank

Bigelow, Edward H. McHenry and Andrew F. Bur-

leigh, as Receivers of said company, George Capen,

Lucy Capen, Ellery Capen, Frederick Green, F. J. X.

Miller, Oregon Mortgage Company, Limited, James

K. Littlejohn, Albert Wright, James B. Montgom-

ery, Robert M. Hopkins, C. H. Sylvester, D. M.

Duckworth and Northern Pacific Railway Company,

are respondents, to show cause, if any there be, why

the judgment in the said appeal mentioned should

not be corrected and speedy justice should not be

done to the parties on that behalf.
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Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, this 2d day

of Januaiy, 1907.

C. H. HANFORD,
Judge.

Personal service of the foregoing citation is hereby

admitted at Tacoma, Washington, this 2d day of

January, 1907.

B. S. GROSSCUP,
Attorney for Defendants.

[Endorsed] : No. 440. In the Circuit Court of the

United States, Western District of Washington,

Western Division. United States of America vs.

Northern Pacific R. R. Co. et al. Citation on Appeal.

Filed U. S. Circuit Court, Western District of Wash-

ington. Jan. 2, 1907. A. Reeves Ayres, Clerk.

Saml. D. Bridges, Deputy. Potter Charles Sullivan,

United States Attorney, 533 Pioneer Building, Se-

attle, Washington.

Clerk's Certificate to Record.

United States of America,

Western District of Washington,

Western Division,—ss.

I, A. Reeves Ayres, Clerk of the Circuit Court of

the United States for the Western District of Wash-

ington, do hereby certify the writings hereto at-
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tached to be a full, true and correct transcript of the

records and proceedings in case No. 440, wherein the

United States of America is plaintiff, and the North-

ern Pacific Railroad Company et al., are defendants,

as the same remain on file and of record in my office.

I do further certify the cost of preparing the fore-

going transcript to amount to the sum of fifty-two

($52.00) dollars, which amount has been included

in my quarterly account against the United States.

In witness whereof, I hereunto subscribe my name

and affix the seal of said Court at m}^ office, in the

city of Tacoma, in said District this twenty-first day

of March, A. D. 1907.

[Seal] A. REEVES AYRES,

Clerk.

By Saml. D. Bridges,

Deputy Clerk.

[Endorsed]: No. 1448. United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Appellant, vs. The Northern Pa-

cific Railroad Company, Frank Bigelow, Edward H.

McHenry and Andrew F. Burleigh, as Receivers of

said Company, George Capen, Lucy Capen, Ellery

Capen, Frederick Green, F. J. X. Miller, Oregon

Mortgage Company, Limited, James K. LittleJohn,

Albert Wright, James B. Montgomery, Robert M.

Hopkins, C. H. Sylvester, D. M. Duckworth and
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Northern Pacific Railway Company, Appellees.

Transcript of Record. Upon Appeal from the

United States Circuit Court for the Western Dis-

trict of Washington, Western Division.

Filed March 29, 1907.

F. D. MONCKTON,
Clerk.


